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STATEMENT OF ISSUES PRESENTED FOR REVIEW 


1. Whether the evidence was sufficient to sustain appellant's 


conviction of larceny and the unauthorized use of a motor vehicle. 


2. Whether the misjoinder of the counts of larceny and 
unauthorized use of a motor vehicle (where the two arise from the same 


factual transaction) merits reversal. | 


STATEMENT OF THE CASE 

Appellant was convicted after jury trial on both counts of an 
indictment charging him with grand larceny (22 D. é. Code §2201) and 
unauthorized use of a motor vehicle (22 D. C. Code §2204). On April 24, 
1970, Judge June Green imposed concurrent sentences of one to four 
years imprisonment on each count. | 

The Government's evidence consisted of destimony that an 
Austin-Healey Sprite was taken without the owner's permission sometime 
after 11:30 p.m. of January 8, 1969 from an apartment garage at 4101 
Cathedral Avenue, N. W. (Tr. 5); that at about 3:50 a.m. of the following 
morning appellant was seen driving the car (in the company of two 
companions) by a police officer who stopped the car for speeding at 7th and 
F Streets, N.W. (Tr. 10-11); and expert police testimony that a finger- 


§ 
print lifted on January 9 from the fuel gauge of the automobile matched 


one of appellant's. (Tr. 31, 51) 


-2- 
The appellant took the stand in his own behalf, testifying that 


5 
he was not the driver of the car, as testified by the police officer (Tr. 90-91), 


f 
aba explaining that his fingerprint might be attributable to a chance 
efcounter late one evening as a result of which he had briefly leaned into 
tee cockpit of a sports car and conversed with one "Cheyenne" Lavern, who 
1 at the wheel. (Tr. 91-93) 

if The'evidence also disclosed that two occupants of the car, 
including the driver. fled the scene on January 9 when they were stopped 
for speeding. A third was apprehended by the officer. Appellant was 


arrested on February 21 on an arrest warrant issued the previous day. 


fre. 17, 25) 


* 


Appellant moved for a directed verdict of acquittal at the close 


PY 


S- the Government's case, at least as to the count of larceny and renewed 
te motion after the defense had rested. (Tr. 82, 100) 

Since the Government's theory of the case presupposed a unitary 
¢hain of events, appellant also moved for an election by the prosecution 

ks between the two counts. (Tr. 100) All motions were denied. 

: Appellant noted a timely appeal. His application for leave to : 
proceed in forma pauperis was granted and on June 8, 1970, the under- 
pigned was appointed as counsel by this Court. On the same date the time 
Within which to file appellant's brief was extended by 60 days. 

This case has not previously been before this Court. 


References to Rulings - None 
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ARGUMENT 
I. The Evidence Was Insufficient to Sustain the Verdict 


(Tr. 5-11) | 


An essential element of the offense of larceny is that the 


defendant "took [the stolen property] and carried it away. " Heit v. U.S... 


124 U.S. App. D. C. 313 315, 365 F. 2d 504. No evidence, either 


| 
direct or circumstantial, was submitted on this point in the case at bar. 


On the facts of the instant case, the only method known to our 
law by which the ingredient of a "taking" and “carrying away" could have 
i 
been established, would be by the inference indulged when a defendant 


| 
is shown to have had exclusive possession of recently stolen property and 
| 
is unable to offer a satisfactory explanation for it. E.g., Wright v. U.S.. 


89 U.S. App. D. C. 70, 180 F.2d 699; Tractenburg v. U.S., 53 U.S. App. 


D. C. 396, 293 F. 476. 
There is no doubt, however, that such an inference may not be 
: 


indulged by the law unless the defendant's possession of recently stolen- 


property is exclusive. Tractenburg v. U.S., 53 U.S. App. D.C. at 397, 


i 
293 F. at 478 ('...the unexplained exclusive possession of stolen property, 


shortly after the commission of a larceny, may satisfy the jury and warrant 
x 

a verdict of guilty."'); Wright v. U.S. at 89 U.S. App. D.C. 71, 180 F.2d 700. 
| 


Here, no evidence was presented that the appellant ever had 


exclusive possession of the stolen automobile. The inference sometimes 
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“allowed was unavailable. Apparently acknowledging this, the Government 
agreed to appellant's suggestion that the usual charge regarding 
"possession of recently stolen property" would be improper (Tr. 104), 
and the charge was not given to the jury. Absent such an inference, there 
was no evidence whatever in support of an essential element of the 

- offense of larceny. Accordingly, the conviction under count 1 is un- 

2 questionably not supported by the evidence. 
It may be contended, however, that the manifest error as to 
* count 1 does not warrant reversal since the appellant received concurrent 
sentences in an amount not exceeding the maximum penalty of count 2. 
It is a well-settled rule, to be sure, that an appellate court 
need not reverse a multi-count conviction, even where there is conceded 
error, if the penalty imposed does not exceed the maximum permissible 


on any given count which must itself be affirmed. Greene v. U.S., 358 


U.S. 326; Emspak v. U.S., 349 U.S. 190; Lawn v. U.S.. 355 U.S. 338. 


But the rule is unavailing here since the evidence is also insufficient to 
sustain count 2, one essential element of which is guilty knowledge. 
Assuming arguendo the accuracy of its evidence, the Government was 
able to prove only that appellant was in the stolen vehicle, along with two 
others, sometime after it was allegedly stolen. If he did not take the « 
vehicle, he cannot be guilty of larceny; if his presence in it was without 


guilty knowledge, he cannot be guilty of unauthorized use of a motor vehicle. 
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As to count 2 also, then, the only conceivable rationale for the verdict was 
the jury's exercise of an inference from mere possession alone--an 
inference which was improper under the law since the possession was 

not shown to be exclusive. The verdict therefore cannot stand on either 
count, since it is based on grounds unknown to our law. It is additionally 
violative of appellant's due process since, in effect, the Government was 
permitted to impose upon appellant the burden of proving his alibi defense, 


something recently condemned by the Supreme Court. | Johnson v. Bennett, 
eee ee NT 


393 U.S. 253, 254-255; see also, Stump v. Bennett, 398 F.2d 111 (8th Cir. 
\ 


1968). 


| 
Il. The Government Should Have Been Required to Elect 
Between the Two Offenses Charged 


en 


(Indictment Tr. 4-12, 100, 111-115) | <= 


Appellant was charged with two distinct offenses arising from 
a unitary chain of factual allegations. The crimes a distinct; but on 
the prosecution theory, the facts constituted a single caproken transaction. 
The two counts were thus misjoined. Presumably. the Government would 
not disagree (as the trial judge did not when overruling appellant's motion 


for election, evidently assigning as her reason the fact that concurrent 

sentences would cure any misjoinder. Tr. 100). | 
In Evans v. U.S., 98 U.S. App. D.C. 122, 232 F.2d 379, this 

Court did hold that the misjoinder of counts of larceny and unauthorized use 


of a motor vehicle was cured by the imposition of concurrent sentences. 


2 wey ¢°tr soe 
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This decision naturally presupposed a sufficiency of evidence on both counts. 
It is our principal appeal in this case that neither count is sustained by 
adequate evidence. In the event this Court should conclude that count 2 is 
sustained, however, it is our alternative position that the obvious mis- 
joinder merits reversal. We do not read Evans to bar this result; but jf 

it does we suggest that it no longer be followed, since the prosecutoriad 
practice of calculated misjoinder of offenses such as these should no longer 


be tolerated in this jurisdiction. | 


CONCLUSION 
For the foregoing reasons, the judgment of guilty entered by 


the trial court should be reversed. | 


Respectfully submitted, 


Glenn R. Graves 
625 Washington Building 
Washington, D. C. 20005 


(Appointed by this Court) 
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ISSUES PRESENTED * 


1. Was the evidence sufficient to sustain the convic- 
tions of grand larceny and unauthorized use of a vehicle? 

2. Was the Government required to elect between counts 
of grand larceny and of unauthorized use of a vehicle? 


* This case has not previously been before this Court. 
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UNITED STATES OF AMERICA, APPELLEE 
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JAMES W. CAVINESS, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In a two-count indictment filed April 21, 1969, appellant 
was charged with grand larceny (22 D.C. Code § 2201) 
and unauthorized use of a vehicle (22 D.C. Code § 2204). 
He was tried on November 17, 1969, before the Honorable 
June L. Green and a jury. The jury found him guilty as 
charged, and on April 24, 1970, he was given concurrent 
sentences of one to four years on each count. This appeal 
followed. 

At trial the complaining witness, Mrs. Frances Bennett, 
testified that on January 8, 1969, at approximately 11:30 
p-m., she locked and parked her Austin-Healey Sprite 
automobile in a private parking garage located in her 


(1) 


2 


apartment building at 4101 Cathedral Avenue, North- 
west. No one had permission to use the automobile, which 
had a value of approximately $1800. She next saw and 
identified it the following morning, January 9, at a police 
precinct (Tr. 4-5). 

Officer James Clark of the Metropolitan Police testified 
that on January 9, 1969, at approximately 3:50 a.m., he 
stopped an Austin-Healey Sprite in the vicinity of 7th 
and F Streets, Northwest, for speeding. He asked to see 
the driver’s operator’s permit and the registration for 
the automobile, and as he did so he was in a well-illumi- 
nated area about two feet from the car. During this 
period and the minute or two he waited for the driver to 
produce the requested credentials, he was afforded a good 
opportunity to see the driver’s face (Tr. 8-10). The driver, 
identified in court as appellant, fled from the car with one 
of his two companions when the officer went to the scout 
car (Tr. 10-11). The automobile, with a heart-shaped 
locket inserted in the ignition, was taken to the police 
precinct for processing (Tr. 12). 

The officer next encountered appellant on February 20, 
1969, in front of a night club on I Street, N.W. The officer 
accused appellant of stealing the Austin-Healey but per- 
mitted him to remain at liberty while certain facts were 
verified to “give him every benefit of the doubt” (Tr. 18, 
21). On February 21, 1969, appellant was arrested on a 
warrant sworn out by Officer Clark (Tr. 18). 

Testimonial evidence was presented that the automobile 
was processed for fingerprints (Tr. 28). Among the four 
prints removed, one found on the fuel gauge was a print 
of appellant’s right forefinger (Tr. 31, 35-36, 51, 77-78). 
The Government rested its case after the fingerprints 
were admitted into evidence (Tr. 81). 

Counsel for appellant? moved for a judgment of ac- 
quittal on that ground that no evidence existed as to tak- 
ing for purposes of establishing the grand larceny, while 
conceding that sufficient evidence existed for the submis- 
sion of the charge of unauthorized use of a vehicle (Tr. 


* Appellant’s trial counsel also represents him on this appeal. 
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84). The motion was denied (Tr. 87), and the defense 
put on its case. 

Appellant presented the only evidence offered on his be- 
half. He denied any involvement in the offense (Tr. 89). 
He did see an Austin-Healey one night when he and his 
wife were leaving Rand’s Night Club. The automobile was 
driven by James Lamont, and appeilant seated himself in 
the front seat of the car to speak to Lamont (Tr. 92). He 
assumed his hand touched something, and that was how 
his fingerprint came to be found in the car (Tr. 98). On 
cross-examination he stated that the car was driven by 
James Lavern [sic] when he first saw it (Tr. 94). He 
further testified that he did not sit in the car but in fact 
placed one foot in the automobile and leaned over to speak 
with the driver (Tr. 95). Following redirect examination, 
the defense rested and renewed its motion for Judgment 
of acquittal (Tr. 99-100). The motion was again denied 
(Tr. 100). Appellant’s motion to compel the Government 
to elect a charge upon which to proceed, also made at the 
close of the trial, was denied (Tr. 100). 


ARGUMENT 


I. The evidence was sufficient to sustain both verdicts. 


(Tr. 4-82) 

Appellant maintains that the evidence was insufficient 
to sustain the verdicts of guilty on the charges of grand 
larceny and unauthorized use of a vehicle. He argues first, 
as to the grand larceny, that no evidence existed of a 
“taking” and “carrying away” unless an inference of 
recently stolen property was invoked, which inference 
would be inapplicable because possession was not exclu- 
sive, and second, as to the unauthorized use, that there 
was no evidence showing that appellant knew the automo- 
bile was stolen. 

The thrust of appellant’s argument as to the elements 
of grand larceny and unauthorized use is that, because the 
Government produced no eyewitness testimony that he 
took the automobile, its case is somehow defective. While 


4 ° 


the clear import of that argument is that the Government 
must produce eyewitness testimony to every essential ele- 
ment to prove its case beyond a reasonable doubt, that is 
not the law. Circumstantial evidence, a chain of facts and 
circumstances indicating the guilt or innocence of the 
accused, may be sufficient to support a conviction. The law 
makes no distinction between the weight to be given to 
direct or circumstantial evidence, nor is there a greater 
degree of certainty required of circumstantial than of 
direct evidence. Holland v. United States, 348 U.S. 121, 
189-140 (1954); Hunt v. United States, 115 U.S. App. 
D.C. 1, 3, 316 F.2d 652, 654 (1963). 

In the instant ease there is an abundance of proof in- 
dicating appellant’s guilt on both charges. The Govern- 
ment produced evidence that the automobile was stolen 
some time after 11:30 p.m., when it had been locked and 
parked in an apartment garage (Tr. 5); that appellant 
was seen driving the automobile at 3:50 a.m. the next 
morning (Tr. 8, 11); that appellant fled from the auto- 
mobile after being asked for his permit and registration 
(Tr. 10); that the automobile had no ignition key but a 
heart-shaped locket which was inserted in the ignition for 
purposes of starting the automobile (Tr. 12); and that 
appellant’s fingerprint was found on the dashboard of the 
automobile (Tr. 31). The combination of these facts 
and circumstances was certainly sufficient evidence from 
which a jury could reasonably infer all the elements of the 
crimes of grand larceny and unauthorized use of a vehicle. 

Even assuming arguendo that the facts and circum- 
stances were insufficient without the inference which 
stems from the possession of recently stolen property,” 
the Government maintains that the use of the inference 
would be proper. Appellant argues that the inference may 
not be considered because exclusive possession was not es- 
tablished by the evidence. This Court recently recognized, 
however, that the exclusivity requirement is not absolute: 


2‘No instruction was given concerning the inference which might 
be drawn from possession of recently stolen property. 
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So it is that the exclusivity requirement, it is held, 
may be met although the stolen property is not sub- 
ject to the accused’s direct physical control or located 
on premises under his dominion. It may be satisfied by 
something less than that which in other legal con- 
texts traditional concepts of “possession” may de- 
mand. United States v. Johnson, D.C. Cir. No. 22,311, 
decided September 4, 1970, slip op. at 9. 


Ample evidence existed for the jury reasonably to conclude 
that appellant, as the driver of the stolen automobile ap- 
proximately four hours after it was last seen by its owners, 
was in exclusive possession of recently stolen property. 

Appellant further contends that the inference which 
may be drawn from the possession of recently stolen prop- 
erty infringes his constitutional right of due process by 
placing upon him the burden to disprove any inference. 
Apparently appellant is referring to the “gnexplained” 
aspect of the inference; i.¢., the inference is utilized “to 
accord to the evidence, if unexplained, its natural proba- 
tive force.” Pendergrast v. United States, 185 U.S. App. 
D.C. 20, 31-32, 416 F.2d 776, 787-788, cert. denied, 395 
U.S. 929 (1969), citing McNamara v. Henkel, 226 U.S. 
520, 525 (1913) (footnote omitted). This contention was 
disposed of in United States v. Johnson, supra, slip op. at 
18: “We cannot fairly characterize it [an instruction 
permitting an inference of guilt from the possession of 
recently stolen property] as a comment on his failure to 
testify, nor can we regard it as illegitimate coercion to 
take the witness stand.” It is clear that the burden of 
proof was not shifted to appellant, nor were his constitu- 
tional rights violated in any manner. 


II. The Government was not required to elect between 
counts of grand larceny and of unauthorized use of 
a motor vehicle. 
(Tr. 100) 


Appellant asserts that the Government should have been 
compelled to elect between the counts charging grand lar- 
ceny and unauthorized use of a vehicle. The law is clear, 
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however, that both counts may properly be charged in an 
indictment and submitted to the jury and may result in 
convictions. Cf. Earnhart v. United States, 135 U.S. App. 
D.C. 130, 417 F.2d 547 (1969). While both counts refer 
to the same acts or transactions, grand larceny requires 
the specific intent to steal, Mills v. United States, 97 U.S. 
App. D.C. 181, 228 F.2d 645 (1955), and unauthorized 
use of a vehicle requires only general intent. Proctor v. 
United States, 85 U.S. App. D.C. 341, 177 F.2d 656 
(1949). Thus conviction of the lesser count would not re- 
quire conviction of the greater count. 

Moreover, the only practical adverse consequence of 2 
conviction on both counts would be the possibility of addi- 
tional imprisonment because of the dual conviction. In the 
instant case the sentences were imposed to run concur- 
rently, and any conceivable error is harmless. See Evans 
v. United States, 98 U.S. App. D.C. 122, 232 F.2d 379 
(1956) 2 

Accordingly, the Government contends that appellant’s 
argument is without merit. 


3 But cf. Fuller v. United States, 182 U.S. App. D.C. 264, 298 
n.52, 407 F.2d 1199, 1238 n.52 (1968) (en banc), cert. denied, 393 
U.S. 1120 (1969). 


+ Appellant in his brief (p. 6) raises for the first time the spectre 
of possible misjoinder. Clearly the offenses were of the “same or 
similar character” and thus were properly joined under Rule 8 (a), 
Fep. R. Crim. P. 
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CONCLUSION 


WHEREFORE, appellee respectfully submits that 
judgment of the District Court should be affirmed. 


THomas A. FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
Rosert A. SHUKER, 
JOHN S. RANSOM, 
Assistant United States Attorneys. 
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